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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
    GENERAL   -ALM § 13.03.*
EXEMPTIONS
AVOIDABLE LIENS. The debtors, husband and wife,
each claimed farm implements as exempt under the
Wisconsin tools of the trade exemption, Wis. Stat. §
815.18(3)(b), which allowed up to $7,500 in value as
exempt. The debtors then sought to avoid nonpossessory,
nonpurchase money security interests in the implements.
The secured lender, the FSA, objected to allowing any
avoidance in excess of $10,000, arguing that Section
522(f)(3) limited the avoidance to the maximum exemption
allowed by the federal exemptions. The court held Section
522(f)(3) to be ambiguous as to exemption statutes such as
the one in Wisconsin and found that the limitation of
Section 522(f)(3) did not apply where the state exemption
was not unlimited but was higher than the federal
exemption. The court held that the debtors were entitled to
avoid the security interest to the full extent of the allowed
state exemption amount. In re Ehlen, 202 B.R. 742 (Bankr.
W.D. Wis. 1996).
EARNED INCOME TAX CREDIT. The debtor filed for
Chapter 7 and claimed an exemption, under Mo. Rev. Stat. §
513.430(10)(a), for a tax refund to the extent that the refund
resulted from an earned income tax credit claimed by the
debtor. The court held that the earned income tax credit
could not claimed under the exemption because the credit
was not a local public assistance benefit as required by the
statute. In re Goertz, 202 B.R. 614 (Bankr. W.D. Mo.
1996).
TOOLS OF THE TRADE. The debtor owned a 113 acre
farm which was rented to a third party and 12 acres of rural
land which were sold subject to a land contract. The debtor
had sold most of the debtor’s farm machinery several years
before filing for bankruptcy and was employed full time
with a corporation which operated a used machine business
owned by the debtor’s children. The debtor claimed several
pieces of farm machinery as exempt tools of the trade. The
debtor listed about one seventh of the debtor’s annual
income as from the farm but presented no evidence of any
participation in the farm operation. The court held that the
debtor was not entitled to the exemption for the farm
machinery because the debtor was not actively engaged in
farming. In re Hoppes, 202 B.R. 595 (Bankr. N.D. Ohio
1996).
PREFERENTIAL TRANSFERS . The debtor
corporation  operated a grain elevator and was owned by
individuals who also owned a partnership and another
company. All three businesses did business among
themselves. The Chapter 7 trustee sought to avoid and
recover payments made by the debtor to a bank on a loan.
The trustee presented evidence in the form of expert
testimony of a certified public accountant that the debtor
was insolvent at the time of the loan payments involved.
The CPA testified that some of the accounts receivable held
by the debtor were worthless because the receivables were
amounts owed to the debtor by the other business which was
owed money by the partnership. The CPA reasoned that
because the partnership could not afford to pay the other
business, the other business could not afford to pay the
debtor. If the receivables were worthless, the debtor was
insolvent at the time of the loan payments. The court held
that the CPA’s testimony and logic were flawed because the
CPA did not consider whether the partners’ assets were
included in the assets of the partnership. The partners were
general partners and their assets were subject to liability for
the partnership’s debts. Because the CPA’s data were
incomplete, the trustee failed to demonstrate the debtor’s
insolvency. In re Onieda Grain Co., 202 B.R. 606 (Bankr.
C.D. Ill. 1996).
    CHAPTER 12   -ALM § 13.03[8].*
DISCHARGE. The debtor had granted a second
mortgage to the FmHA (now FSA) on real property. The
FmHA’s lien was divided into a secured claim and
unsecured claim in the bankruptcy case, based on the fair
market value of the property at the confirmation of the plan.
After the plan payments were completed, FmHA objected to
the payments on the unsecured claim and received
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additional payments in settlement of that claim. The debtor
was granted a discharge and the case was closed. The debtor
later died and the debtor’s estate sold the property for
substantially more than the value used in the bankruptcy
case. The FmHA argued that it retained a lien against the
property for the portion of the unsecured claim not paid in
the bankruptcy case. The FmHA cited Dewsnup v. Timm,
502 U.S. 410 (1992), in support of its argument that its lien
was not “stripped” as to the unsecured portion. The court
held that Dewsnup did not apply to Chapter 12 cases where
the “stripping” of liens was allowed by Section 1222(b)(2);
therefore, at the discharge of the debtor, the FmHA lien was
extinguished. Harmon v. U.S., 101 F.3d 574 (8th Cir.
1996), aff’g, 184 B.R. 352 (D. S.D. 1995).
TRUSTEE FEES. The debtor’s plan provided for full
payments for all creditors but provided that most of the
secured claims’ payments would be made directly to
creditors. The court noted that the plan was risky in that the
farm was not adequately stocked with livestock or feed for
the existing livestock; the debtor was elderly and in poor
health; and the debtor’s son, who was going to take over the
management of the farm, was not an experienced farmer.
The debtor argued that Section 1225(a)(5)(B)(ii) allowed
direct payments for all unimpaired claims and the trustee
countered that to allow direct payments on all unimpaired
claims would undermine the trustee system. The court
refused to follow either argument and chose to examine
each claim for the possibility of allowing direct payments.
The court held that all payments were to be made through
the trustee because the reorganization was risky and would
require close supervision by the trustee. In re McCann, 202
B.R. 824 (Bankr. N.D. N.Y. 1996).
   FEDERAL TAXATION    -ALM § 13.03[7].*
CLAIMS. The debtor’s estate included an operating
hospital. The IRS had filed a secured claim for taxes in the
case and the claim was oversecured by $200,000. Two
creditors, a pharmaceutical supply company and a doctor
supplied goods and services to the hospital while the
hospital was being offered for sale. The creditors argued
that the IRS should be surcharged for a portion of the costs
of the creditors’ supplies and services because the IRS
benefited from these items in that the hospital remained in
operation during the sale period. The court held that the IRS
was not to be surcharged for the creditors’ costs because the
IRS did not benefit from the supplies and services in that the
IRS claim was oversecured and would not have been
diminished by the sale of the hospital if it had closed during
the sale. In re Glen Eden Hospital, Inc., 202 B.R. 589
(Bankr. E.D. Mich. 1995).
DISCHARGE. The debtors had previously filed a
Chapter 13 case and when the case was filed, the debtors
had not filed returns for several tax years. The automatic
stay prevented the IRS from assessing the taxes during the
Chapter 13 case. During that case, the debtors filed the
returns. The case was converted to Chapter 7 and the
debtors received a discharge. The IRS made assessments for
the unpaid taxes within 240 days before the debtors filed a
second Chapter 13 case which was filed within three years
of the filing of the tax returns, if the period of the previous
cases was excluded. The court held that the previous
Chapter 13 and 7 cases tolled the three year period of
Section 507(a)(8)(I); therefore, the taxes were not
discharged in the Chapter 7 case and were entitled to
priority status in the second Chapter 13 case. In re Darden,
202 B.R. 715 (Bankr. E.D. Va. 1996).
RETURNS. The taxpayers, husband and wife, filed their
1982 through 1985 tax returns late and testified that two
returns were placed in one envelope and two were placed in
another envelope. The IRS received the envelopes but
claimed that only one return was in each envelope. The
taxpayers produced copies of the envelopes with the
postmark. The IRS sent notices to the taxpayers that the
missing returns had not been received but the taxpayers did
not read the notice. The court held that the taxpayers’
testimony was insufficient to prove receipt of the returns by
the IRS, given the taxpayers’ failure to read the notice
which would have timely alerted the taxpayers of the
problem. Woodworth v. United States, 202 B.R. 641
(Bankr. S.D. Fla. 1996).
FEDERAL AGRICULTURAL
PROGRAMS
BRUCELLOSIS . The APHIS has adopted as final
regulations changing the designation of Louisiana from a
Class A to Class Free state. 62 Fed. Reg. 4119 (Jan. 29,
1997).
CROP INSURANCE. The FCIC has adopted as final
regulations which include the Texas citrus trees
endorsement in the Common Crop Insurance Policy and
restrict the endorsement provisions to 1997 and earlier crop
years. 62 Fed. Reg. 4115 (Jan. 29, 1997).
The FCIC has issued proposed regulations which include
the rice endorsement in the Common Crop Insurance Policy
and restrict the endorsement provisions to 1997 and earlier
crop years. 62 Fed. Reg. 4194 (Jan. 29, 1997).
IMPORTS. The plaintiff was a trade association of
growers of ornamental potted plants. The plaintiff filed an
action challenging new regulations, 7 C.F.R. § 319.37-8, by
APHIS which restricted the importation of five plants in
growing media only if the risk of introducing plant pests
into the U.S. was no more than the risk associated with
importation as bar root stock. The plaintiff argued that
APHIS did not reveal all of the tests and reports on the issue
with the new regulations, making it impossible for the
plaintiff and others to evaluate whether the regulations were
reasonable and nonarbitrary. The court found that the
APHIS identified sufficient studies and evidence to support
the new rules and that the additional information was
available to the plaintiff; therefore, the court held that the
new regulations were not arbitrary. Professional Plant
Growers Ass’n v. Dept. of Agriculture, 942 F. Supp. 27
(D. D.C. 1996).
FEDERAL ESTATE AND
GIFT TAX
ADMINISTRATIVE EXPENSES. The decedent’s
estate included over $17 million in assets. The estate hired a
highly qualified and respected local law firm to provide
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legal services. Under local custom, the law firm was entitled
to legal fees equal to the allowed executor’s commission.
The legal fees awarded by the local court were over
$300,000 for 555 hours of billed time. The billed time
included 30 hours for the sale of the decedent’s residence
and 11 hours for the obtaining of advance commission
payments to the executors. The court held that the legal fees
were reasonable and necessary under the circumstances but
that the 30 hours for the sale of the residence were not
reasonable because the sale of the house benefited only an
heir and the 11 hours were not reasonable because the
advances benefited only the executors. Estate of Baird v.
Comm’r, T.C. Memo. 1997-55.
CONSERVATION EASEMENTS. HR 195 has been
introduced in the House of Representatives and would
exclude from the gross estate the value of land subject to a
qualified conservation easement. In order to qualify for the
exclusion, the land (1) cannot be subject to acquisition
indebtedness; (2) must have been owned by the decedent or
a member of the decedent’s family for at least the three
years before the decedent’s death; (3) must be within 50
miles of a metropolitan area or a National Park or
wilderness area which is under development pressure; and
(4) which is subject to a qualified conservation easement.
The new law would also exclude from gift tax the transfer of
land subject to a qualified conservation easement. The new
law would provide that the disposition of land subject to a
qualified conservation easement does not cause recapture of
special use valuation benefits associated with the land. The
new law would also provide that the granting of a qualified
conservation easement on land would not disqualify the land
for special use valuation.
EXECUTOR LIABILITY. The taxpayer was the
personal representative of the taxpayer’s mother’s estate
which included a farm. The estate filed an estate tax return
but the IRS examined the return and assessed an additional
tax and interest. After receiving the deficiency notice but
without paying the additional taxes, the taxpayer had all of
the estate property distributed to the taxpayer. The taxpayer
then attempted to transfer title to the farm to the taxpayer’s
spouse and child and to an unrelated third party. The court
held that the taxpayer was personally liable for the estate tax
deficiency because (1) the taxpayer caused the estate to
distribute all of its assets to the taxpayer, (2) the distribution
made the estate insolvent, and (3) the distribution occurred
after notice of the deficiency. United States v. Kime, 97-1
U.S. Tax Cas. (CCH) ¶ 60,256 (D. Neb. 1996).
GIFT-ALM § 6.01.* The taxpayer made several gifts in
1988 but indicated on the 1988 gift tax return that only some
of the gifts were to be split with the taxpayer’s spouse,
because the taxpayer erroneously believed that some of the
larger gifts could not be split with the spouse for gift tax
purposes. In the IRS Notice of Deficiency, the IRS stated
that none of the gifts was split because the “required” intent
to split all gifts did not appear on the gift tax return. In the
case, the IRS argued that because some of the gifts were not
split, the return demonstrated that the spouse had not
consented to splitting all of the gifts; therefore, none of the
gifts could be split under I.R.C. § 2513. On the gift tax
return, the question for consent to split the gifts was not
answered but the remaining information for gift splitting
was provided and the spouse signed the consent line for gift
splitting. The court denied summary judgment for the IRS
because the facts were in dispute as to whether sufficient
consent to split all gifts existed.  Nordstrom v. United
States, 97-1 U.S. Tax Cas. (CCH) ¶ 60,255 (N.D. Iowa
1996).
GROSS ESTATE. The decedent had transferred a
residence to a trust for the benefit of the decedent’s two
children. The son acted as executor of the decedent’s estate
and included only 76.45 percent of the value of the
residence in the decedent’s gross estate because the son
claimed to have spent funds for construction of a portion of
the residence which belonged to the son separately. During
the probate proceedings, the daughter and son disputed the
son’s outright ownership of a portion of the residence. The
dispute was settled in an agreement included in a court order
that the son waived any interest in the residence except as a
beneficiary of the trust. The IRS assessed the estate taxes
based on the full value of the residence, arguing that the son
had waived any interest in the residence. The court held that
the son’s waiver of the interest in the residence precluded
any reduction of the estate tax claim. Edwards v. United
States, 97-1 U.S. Tax Cas. (CCH) ¶ 60,254 (S.D. Calif.
1996).
LIFE INSURANCE. The decedent was a resident of
Texas, a community property state. The decedent owned
several life insurance policies on the life of the decedent.
The decedent changed the beneficiary designations on the
policies to the decedent’s estate. The decedent’s will
provided for more than half of the estate to pass to the
surviving spouse. The surviving spouse filed a claim in the
probate proceedings seeking to revoke the designation of the
estate as beneficiary, arguing that under the community
property law, one-half of the polices was owned by the
surviving spouse and that the beneficiary change was
fraudulent. The issue was tried and appealed through the
state courts which held that no fraud was committed because
the decedent had provided for passing of more than one-half
of the estate to the surviving spouse. The Tax Court ruled
that the state courts had effectively ruled that the life
insurance policies were not community property; therefore,
the proceeds of the policies were entirely the decedent’s
own property and the entire proceeds were includible in the
gross estate. Estate of Street v. Comm’r, T.C. Memo.
1997-32.
MARITAL DEDUCTION-ALM § 5.04[3].* The
taxpayer owned an interest in an IRA and was receiving
distributions.. The taxpayer’s will provided that the funds in
the IRA would pass to an irrevocable trust, a portion of
which was to be eligible for QTIP. The QTIP portion was to
be the amount which would reduce the estate tax to zero.
The trust provided that the surviving spouse was to receive
the greater of (1) all income earned by the IRA or (2) the
amount necessary to satisfy the minimum distribution
requirements for the IRA under I.R.C. § 401(a)(9). The
trustee also had the power to distribute additional amounts
as necessary for the spouse’s health, maintenance and
support. All distributions from principal were to be charged
against the QTIP portion of the trust. The IRA was to be
changed to designate the QTIP trust as the sole beneficiary.
The IRS ruled that the taxpayer could continue to make
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withdrawals from the IRA during the taxpayer’s lifetime.
The IRS also ruled that the surviving spouse would be
deemed the beneficiary of the IRA, thus allowing the IRA to
remain qualified under I.R.C. § 401(a)(9). The IRS ruled
that the trust provisions for distributions from the IRA after
the death of the taxpayer would continue to meet the
minimum distribution requirements under I.R.C. §
401(a)(9). The IRS also ruled that the trust was a QTIP
eligible for the marital deduction. Ltr. Rul. 9704029, Oct.
31, 1996.
SPECIAL USE VALUATION-ALM § 5.03[2].* HR
495 has been introduced in the House of Representatives
and would increase the maximum benefit from special use
valuation from $750,000 to $1,500,000.
The taxpayer had inherited farm land for which the
decedent’s estate had made the special use valuation
election. The taxpayer was a qualified heir of the decedent
and farmed the property personally for eight years. The
taxpayer suffered a back injury which prevented farming the
property. The taxpayer sold some of the farm and paid the
special use valuation recapture tax on the property involved.
The taxpayer then cash leased the remainder of the farm.
The taxpayer filed a recapture tax return for the farm but did
not pay the entire recapture amount. The taxpayer received a
Certificate of Release of Federal Estate Tax Lien from the
IRS but the IRS later assessed a deficiency for the entire
recapture amount. The taxpayer argued that the taxpayer’s
eight years of material participation qualified the land for
special use valuation for the period during the cash leases.
The court held that the law also required a qualified use
during the entire ten year post-death period; therefore, the
taxpayer did not maintain a qualified use by cash renting the
land for the last two years of that period. The taxpayer also
argued that the Certificate of Release prevented the IRS
from any additional assessments. The court held that the
Certificate of Release functioned only to recognize the
release of the lien as to the amount actually paid but that the
taxpayer’s liability for any additional amount remained.
Finally, the taxpayer sought equitable relief in recognition
that the taxpayer did farm the land for eight years and was
forced to lease the land because of the injury. The court held
that it could not provide equitable relief because the Tax
Court was not a court of equity and that a District Court
would not grant the request because the statute was specific
about the requirements for preventing recapture of the
special use valuation benefits. Hohenstein v. Comm’r,
T.C. Memo. 1997-56. Dr. Harl will publish an article on
this case in a future issue of the Agric. Law Digest.
UNIFIED CREDIT. HR 245 has been introduced in the
House of Representatives and would increase the unified
credit by making the maximum gross estate excluded from
tax from $600,000 to $1,000,000.
VALUATION. The decedent owned 201,408 shares,
23.8 percent, of the stock in a corporation which wholly
owned a bank corporation. The stock had sold for as much
as $50 a share but the estate argued that the number of
shares, if put on the market at one time and during a
downturn in the local economy, were worth only $38 per
share. The IRS valued the shares at $67 per share based on
the $50 per share sale and adding a control factor for the
large percentage of shares in the estate. The court reached a
compromise figure of $45 per share because the large
number of shares would be difficult to sell at full price and
because the bank was in good financial shape with an
excellent reputation. Estate of Wright v. Comm’r, T.C.
Memo. 1997-53.
FEDERAL INCOME
TAXATION
CAPITAL GAINS. HR 245 has been introduced in the
U.S. House of Representatives and would phase out the
capital gains tax for individuals by the year 2011 and
gradually reduce the capital gains tax for corporations to 14
percent by 2011.
CASUALTY LOSSES-ALM § 4.05[1].*  HR 494 has
been introduced in the U.S. House of Representatives and
would modify the rules for excluding from capitalization the
costs of replanting edible crops destroyed by casualties. The
new law would allow for exclusion of (1) replanting costs
other than the costs of the plants themselves and supporting
structures, the costs of replacing irrigation and drainage
systems damaged during removal of lost or damaged plants,
and land preparation and fumigation costs; (2) 80 percent of
the cost of the plants themselves and supporting structures,
the costs of replacing irrigation and drainage systems
damaged during removal of lost or damaged plants, and land
preparation and fumigation costs; (3) the costs to remove the
damaged plants; and (4) the preproductive costs from the
replanting. For purposes of the new section, preproductive
costs would include (1) the costs of the cultivation,
maintenance and development of the replantings; (2) the
administration costs resulting from (1); and the interest on
financing the activities in (1). The exclusion would not
apply to costs eligible for the deduction allowed under
I.R.C. § 165.
The taxpayer corporation operated several timberlands
which were infested with southern pine beetles. Although
the beetles were always present in the timberlands, in
several tax years, the beetles caused major damage to the
taxpayer’s timber. The court held that because an infestation
of beetles can kill a tree within days, the infestation at
epidemic proportions was a deductible casualty loss. The
court held, however, that the taxpayer was not entitled to
any deduction because the taxpayer’s records were
insufficient to prove the amount of loss.  The taxpayer also
had several forests destroyed by fires and one tract
destroyed by the eruption of Mount St. Helens. The court
held that the fires and eruption were casualty events
allowing the taxpayer a deduction for the loss of trees. The
appellate court affirmed on these issues. The taxpayer had
used the depletion block method of determining the loss
from the casualties. The IRS argued that the  “tree stand”
method should have been used. The trial court had overruled
precedent and held that the tree stand method should have
been used. The appellate court reversed on this issue,
holding that the precedent should have been followed,
allowing the depletion block method for determining the
amount of loss. The taxpayer began salvage logging of the
affected areas and recognized gain from the income from
these activities. The IRS had allowed the taxpayer to
recognize these gains under I.R.C. § 1033. The trial court
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held that the taxpayer was not required to offset these gains
against the losses. The appellate court affirmed this holding
because the salvage operations were considered separate
activities from the casualties.  The U.S. Supreme Court has
denied certiorari in this case.  Weyerhaeuser Co. v. U.S.,
___ S. Ct. ___ (1997), denying cert., 96-2 U.S. Tax Cas.
(CCH) ¶ 50,420 (Fed. Cir. 1996), aff’g in part and rev’g
in part, 32 Fed. Cl. 80 (1994).
The President has declared certain areas of California as
disaster areas from Dec. 28, 1996 storms; areas of Idaho as
disaster areas from storms and flooding beginning on Dec.
27, 1996; areas of Minnesota as disaster areas from ice
storms on Nov. 14-30, 1996; areas of Nevada as disaster
areas from storms and flooding on Dec. 20, 1996; and areas
of Washington as disaster areas from ice storms on Nov. 18-
Dec. 4, 1996. Losses from these casualties may be deducted
in taxpayers’ 1995 returns.
CONSTRUCTIVE DIVIDENDS. The decedent had
received over $1.7 million in funds from a corporation
controlled by the decedent. The funds were listed on the
corporation’s books as loans. The court held that the funds
were dividends under the following factors: (1) the decedent
owned 82 percent of the stock, (2) the corporation was not
limited in the amount it could loan the decedent, (3) the
decedent could not have repaid the money without
liquidating the corporation, (4) only a small amount of the
principal had been repaid by the decedent and the
corporation had made no effort to collect payments, (5) the
terms of the notes signed by the decedent were ignored as to
payment dates and amounts, (6) there was no fixed
repayment schedule, (7) no evidence of security for the loan
was presented, (8) no written loan agreement was executed,
and (9) no evidence was presented that the decedent ever
intended to repay the money. Gray v. Comm’r, T.C.
Memo. 1997-67.
COURT AWARDS AND SETTLEMENTS. The
taxpayer brought an action under ERISA against an
employer for wrongful discharge. The court held that the
funds received by the taxpayer in the suit were included in
gross income because the funds were not received for
personal injuries and the ERISA claims were not based on
tort or tort-like rights. Gerbec v. United States, 97-1 U.S.
Tax Cas. (CCH) ¶ 50,179 (S.D. Ohio 1997).
HOBBY LOSSES. After selling a company owned by
the taxpayer, the taxpayer purchased a 500 acre timber farm
in Oregon. The taxpayer made a large number of
improvements to the farm, including renovation of
buildings, building firefighting equipment and improving
the pasture land. The expenses were paid from the proceeds
of the sale of the company. The farm had little income but
the value of the trees appreciated enough so that the value of
the farm exceeded the expenditures by $500,000. The court
held that the farm was operated with the intent to make a
profit because (1) the taxpayer put in long personal hours of
labor and effort in the farm and kept simple but accurate
books for the farm; (2) the taxpayer put significant effort
into learning the timber farm business and hired experts and
qualified workers for the farm; (3) the assets appreciated
significantly over the life of the farm; (4) the taxpayer was
an otherwise successful business operator; (5) the profits
were also significant, even though dormant in the growing
trees yet to be harvested; and (8) the taxpayer received no
personal pleasure or recreation from the farm. Kurzet v.
Comm’r, T.C. Memo. 1997-54.
PENSION PLANS. For plans beginning in January
1997, the weighted average is 6.88 percent with the
permissible range of 6.19 to 7.36 percent (90 to 109 percent
permissable range) and 6.19 to 7.57 percent (90 to 110
percent permissable range) for purposes of determining the
full funding limitation under I.R.C. § 412(c)(7).  Notice 97-
8, I.R.B. 1997-__, __.
RETURNS. CCH has reported comments from Treasury
Associate Tax Legislative Counsel John Rooney on the
“check the box” regulations. Mr. Rooney is reported to have
indicated that protective elections may be allowed even
though Form 8832 has no provision for such elections. Mr.
Rooney is also reported to have indicated that regulations on
single-member LLCs may not appear until 1998 and that the
Treasury has no plans to address problems from conflicts
between state and federal rules on disregarding of single-
member LLCs. Taxday, Item #M.1, Jan. 30, 1997.
The taxpayers claimed to have mailed an Application for
Automatic Extension of Time To File U.S. Individual
Income Tax Return on April 15, 1993. The IRS had a bag
stamp for the application of April 26, 1993 and rejected the
application as filed too late. The taxpayers presented
testimony of the mailing and that the application was mailed
on the same day as a state tax payment which was received
on April 16, 1993. The IRS failed to retain the envelope in
which the application was mailed, so no evidence of the
postage date stamp remained. The IRS argued that without
the postal date stamp, the taxpayers could not provide
evidence of timely mailing. The court held that the IRS lost
the only hard evidence of the date stamp, and the taxpayers’
testimony was sufficient to make the mailing date an issue
of fact. Lewis v. United States, 942 F. Supp. 1290 (E.D.
Calif. 1996).
S CORPORATIONS
REORGANIZATION. An S corporation made a Type D
reorganization and created a new controlled corporation.
During the reorganization, the S corporation momentarily
owned the stock in the controlled corporation. The IRS
ruled that the ownership of the controlled corporation stock
did not terminate the S corporation’s eligibility for S
corporation status. Ltr. Rul. 9704027, Oct. 31, 1996.
SALE OF RESIDENCE. HR 442 has been introduced
in the U.S. House of Representatives and would provide for
a $500,000 exclusion of gain from the sale of a principal
residence owned and used by the taxpayer for at least three
years during the previous five years before the sale.
WATER CONSERVATION SYSTEMS. HR 461 has
been introduced in the U.S. House of Representatives and
would provide for an income tax credit of 30 percent of the
costs of water conservation expenses which do not exceed
$500 per acre. Eligible taxpayers must have at least 50
percent of their income from farming and must comply with
all federal, state and local water rights and environmental
laws. The tax credit would be available only for land in an
area of extreme drought severity or water shortage. The
taxpayer must also have an approved conservation plan and
the expenses must be reasonable under that plan. Finally, the
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costs must result in at least a 5 percent savings of costs of
irrigation.
NEGLIGENCE
SAFE WORK PLACE. The plaintiff’s decedent was an
employee of the defendant and was killed while operating a
drill fill and bin sweep to transfer grain from a bin to a truck
on the defendant’s farm. The plaintiff sued for failure to
provide a safe workplace in that the defendant failed to
properly install and maintain the equipment and to instruct
the decedent on the use of the equipment. The main
allegation was that the defendant was negligent in hiring a
third party to alter the hydraulic system on the drill fill and
bin sweep and that the defendant was liable for that third
party’s negligent alteration of the equipment. The trial court
had granted summary judgment for the defendant. The
appellate court held that the plaintiff failed to provide any
evidence that the defendant knew or should have known that
the person who made the alterations was not experienced at
making such alterations. The court also held that the
defendant was not negligent in failing to inspect the
alterations because the defect was not discoverable by the
defendant who did not have sufficient expertise to discover
the defect. However, the court reversed on the issue of
whether the defendant was liable for the negligence of the
person who altered the equipment. The court held that the
plaintiff had introduced sufficient evidence that the
alteration of the equipment was done negligently. The court
noted that the plaintiff had sued the person who made the
alterations but the jury in that case had not found any
negligence. The case was remanded on that issue. Johansen
v. Anderson, 555 N.W.2d 588 (N.D. 1996).
NUISANCE
HOG CONFINEMENT FACILITY. The plaintiffs
purchased their rural four acre residence in 1977 which
neighbored the farm of the defendants, purchased in 1974.
In 1990, the defendants built and operated a 2000 head hog
confinement operation on their property. The facility
included two large manure collection basins. The basins
were open to the air and created strong odors which were
carried to the plaintiffs’ residence.  The plaintiffs sued for
damages and an injunction to halt the operation as a
nuisance. The trial court found that the operation was a
temporary nuisance and awarded the plaintiffs monetary
damages for injuries before and during trial. The defendant
argued that Iowa Code § 352.11 prohibited the suit because
the land was designated an agricultural area in 1991. The
appellate court found that the hog confinement operation
was a nuisance in that strong offensive odors were often
carried to the plaintiffs’ residence. In addition, the court
held that the nuisance was permanent in that no method of
controlling the odors was available in the present or
foreseeable future. Therefore, the court held that Iowa Code
§ 352.11 did not apply because the nuisance existed in its
current form prior to the designation of the land as an
agricultural area. The court remanded the case for
assessment of damages based on a permanent nuisance,
including the loss of value of the plaintiffs’ property from
the odors. Weinhold v. Wolff, 555 N.W.2d 454 (Iowa
1996).
STATE REGULATION OF
AGRICULTURE
MANURE APPLICATION AGREEMENTS. The
Iowa State University Extension and the Agricultural Law
Section of the Iowa State Bar Association have produced a
publication outlining the legal and agronomic concerns for
entering into manure application agreements. The
publication may be obtained for 50 cents per copy from the
Iowa State University Extension Office. Manure
Application Agreements, Pm-1687, Dec. 1996.
STATE TAXATION
INHERITANCE TAXES. The decedent had owned a
farm of 160 acres which was leased to the decedent’s
neighbors. The lease granted the lessees the option to
purchase the farm for $1,000 at the death of the decedent.
The decedent had executed a deed to the lessees and had
placed the deed in escrow pending payment of the $1,000
after the decedent’s death. The lessees paid the option
amount shortly after the decedent’s death and received the
deed. The farm was included in the decedent’s estate for
state inheritance tax purposes. The decedent’s will provided
that all estate expenses were to be paid from the probate
estate but that no taxes were to be charged against any
recipient of estate property. Because the value of the farm
was $280,000 and the lessees paid only $1,000, the
administrative expenses of the estate, including the state
inheritance taxes, used up most of the remaining estate. The
other heirs argued that the lessees should have been required
to pay the portion of the inheritance taxes attributable to the
farm. The court held that the decedent’s intent was clear that
no recipient of estate property was to be charged for taxes
attributable to that property and held that the inheritance
taxes were chargeable only against the probate estate
property. Matter of Estate of Saylors, 671 N.E.2d 905
(Ind. Ct. App. 1996).
WORKERS’
COMPENSATION
AGRICULTURAL EMPLOYEE. The plaintiff was
hired by a seed corn company as a corn detassler. The
plaintiff was injured while riding on a truck carrying other
detasslers to lunch. The company contracted with farmers to
grow seed corn. The company supplied the seed stock,
planted male corn plants, hired employees to perform
various field maintenance tasks such as detassling, and
determined when the corn was to be harvested. The
company argued that the plaintiff was not an agricultural
worker and the plaintiff’s recovery was governed by the
Workers’ Compensation Act. The court found that the
plaintiff was hired by the company solely to detassle corn,
the company provided all transportation to, from and within
the fields where the plaintiff worked and that the work
performed by the plaintiff was essential to the production of
seed corn, an agricultural crop. The court held that the
plaintiff was an agricultural worker at the time of the injury
and was not subject to the Workers’ Compensation Act.
Rieheman v. Cornerstone Seeds, Inc., 671 N.E.2d 489
(Ind. Ct. App. 1996).
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ZONING
AGRICULTURAL USE. The plaintiffs proposed to
build two hog confinement buildings with capacities of
2000 hogs each. The plaintiffs were going to use the
buildings to raise hogs for another unrelated company on a
contract basis. The land on which the buildings were to
stand was not used for any other purpose. The plaintiffs
also operated their own grain and livestock operations on
other property. The county zoning administrator ruled that
the buildings violated the county zoning ordinance unless
the plaintiffs  obtained a permit from the Board of
Adjustment. The plaintiffs argued that no permit was
needed because the proposed buildings were exempt from
local zoning laws under Iowa Code § 335.2 as an
agricultural use. The county cited Farmegg Products, Inc.
v. Humboldt County, 190 N.W.2d 454 (Iowa 1971),
involving a egg production confinement operation. The
plaintiffs argued that Farmegg held that a confinement
operation was not an agricultural use if not operated in
conjunction with a traditional farm operation. The court
overruled Farmegg as to that interpretation of its holding
and held that the plaintiffs’ buildings were used for
livestock production which was an agricultural use in itself
and exempt from local zoning laws. Kuehl v. Cass
County, Iowa, 555 N.W.2d 686 (Iowa 1996).
AGRICULTURAL LAW MANUAL
by Neil E. Harl
This comprehensive, annotated looseleaf manual is an
ideal deskbook for attorneys, tax consultants, lenders and
other professionals who advise agricultural clients. The
book contains over 900 pages and an index.
As a special offer to Digest subscribers, the Manual is
offered to new subscribers at $115, including at no extra
charge updates published within five months after
purchase. Updates are published every four months to keep
the Manual current with the latest developments. After the
first free update, additional updates will be billed at $100
per year or $35 each.
For your copy, send a check for $115 to Agricultural
Law Press, P.O. Box 50703, Eugene, OR 97405.
Satisfaction guaranteed. 30 day return privilege.
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